STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
V. T. LEASI NG
Petiti oner,
VS. CASE NO. 95-0021

DEPARTMENT OF REVENUE

Respondent .
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RECOMMVENDED ORDER

Pursuant to notice, this cause cane on for formal hearing before P. M chael
Ruf f, duly-designated Hearing O ficer of the D vision of Adm nistrative
Hearings, on April 9, 1996, in Pensacola, Florida.

APPEARANCES

For Petitioner: M. Constantine S. Val nus
12346 Ail anthus Drive
Pensacol a, Florida 32506

For Respondent: MNMark T. Aliff, Esquire
Ofice of the Attorney Genera
The Capitol - Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern whether the Petitioner
shoul d be assessed for use taxes, interest and penalties related to the purchase
of certain fuel -punpi ng equi prment, on which sales tax was allegedly unpaid to
the supplier. It nust also be determ ned whether the placenment of storage
tanks, punps, and appurtenant fueling equi pnent at the Destin Marina constituted
a license or |lease of the real property upon which that equipnent was pl aced
and, therefore, whether the $.15 per gallon fee paid to the marina owner for
punpi ng and selling the Petitioner's fuel should have been the subject of sales
tax or, conversely, whether the placenent of the punping equi prent and fuel at
the marina site was a bailnment, for purposes of the rule cited bel ow and,
therefore, a non-taxable transaction

PRELI M NARY STATEMENT

Thi s cause arose upon the assessnent of the Petitioner by the Respondent
agency for use and sales taxes attendant to the purchase of tanks, punps, and
appurtenant equi pnent by the Petitioner froma supplying conpany and the
pl acenent of that equi pnent at the Destin Marina for purposes of dispensing and
selling of fuel delivered to the marina by the Petitioner. The Respondent
mai ntai ns that use taxes are due fromthe Petitioner for the purchase of the
tanks, punps, and rel ated equi pment fromthe supplier conpany, because it



mai ntai ns no sales tax was ever paid on that transaction to the supplier
conpany. The Respondent al so maintains that sales tax is due on the $.15 per
gal l on conm ssion paid by the Petitioner to the ownership of Destin Marina for
the license, privilege, or |ease involved, according to the Respondent's view of
the transaction, in the placenent of the tanks, punps, and fuel at the Destin
Marina site for use in the sale of fuel to the nmarina' s custoners.

The Petitioner contested the determination to this effect by the Respondent
and was granted the right to a hearing, pursuant to Section 120.57, Florida
Statutes. The Petitioner maintains that it paid sales tax, included in the
equi prent price, to the Panhandl e Punp Conpany from which it bought the subject
equi prent and, therefore, owes no use tax on that transaction. The Petitioner
al so maintains that it was nerely paying the ownership of the Destin Marina for
the service of punping and selling the fuel for it at the marina site and that
no | ease of the real property upon which the punping equipnment is situated at
the mari na was contenpl ated between those two parties. Rather, the Petitioner
asserts that the arrangenent between the Petitioner and Destin Mrina
constituted a bail ment of the equi pnent, appurtenances and fuel involved, for
the nmutual benefit of the Petitioner and the Destin Marina.

The cause canme on for hearing as noticed. Joint Exhibit 1, as well as
Petitioner's Exhibits 1-5 were admtted into evidence, wthout objection.
Addi tionally, the Respondent's senior auditor, Donald Edward Henderson
testified on behalf of the Respondent; and the Petitioner testified on his own
behal f. Upon concl udi ng the proceeding, the parties requested an extended
period of tinme to submt Proposed Recommended Orders and al so requested that a
transcript be filed. The Proposed Recommended Order of the Respondent was
timely filed and is treated in this Reconmended Order and the findings of fact
proposed are additionally ruled upon in the Appendi x attached hereto and
i ncorporated by reference herein.

FI NDI NGS OF FACT

1. The Petitioner, V.T. Leasing, at tines pertinent hereto, was a
partnership with partners, M. C S Valnmus and George Threadgill. It was
created at the request of M. WIlliam M ng, who was the owner of Destin Marina
at times pertinent hereto. M. Mng had agreed to purchase marine fuels from
t he whol esal e fuel deal ership maintained by M. Valnus and M. Threadgill, but
needed another entity to purchase and have installed the necessary tanks, punps
and appurtenances at his narina.

2. Consequently, in order to effect their arrangenent, a contract was
drafted and executed between M. Valnus and M. Threadgill on behalf of the
Petitioner herein, and M. Mng on behalf of the Destin Marina.

3. That contract provided by its termthat the Petitioner, the "supplier”
and Destin Marina, the "buyer"”, would engage in a business rel ationship whereby
the supplier agreed to furnish and install the equi pment necessary for the buyer
to be able to operate a marina fueling facility, including gasoline and di ese
(fuel). The Petitioner agreed to furnish dispensers, hoses, tanks, piping, and
rel ated equi pnent and appurtenances necessary for self-service sales and to keep
an adequate supply of fuel and inventory at the marina for sale to marina
customers. Destin Marina agreed to use its best efforts to sell the fuel for
which it would be paid a conmmission of $.15 per gallon for each gallon of fue
sold. The Petitioner agreed to check the tanks periodically and see that the
tanks were kept filled and to determ ne the anount of gallons of fuel sold,



wher eupon the Petitioner would collect fromDestin Marina all nonies and valid
credit card vouchers for the retail sales, less the $.15 conm ssion due to the
mari na.

4. The Petitioner was to retain ownership of the fuel, the noney and
credit card vouchers for fuel sold and would set the retail selling price for
the fuel. The contract was to extend for five years fromthe date of its
execution with extensions being provided for thereafter. The Petitioner, in the
contract, was granted a right of ingress and egress to the marina property to
deliver fuel, collect for fuel, and to renove any equi prent not paid for under
the terms of the contract. Destin Marina agreed not to encunber the equi pnent
or consigned fuel inventory owned by the Petitioner. The Petitioner was
responsi ble for reporting and paying all taxes on fuel sold. There is no
di spute concerning any fuel taxes due in this proceeding.

5. The agreement further provided that, should the marina be closed for 90
consecutive days, except due to an act of God, Destin Marina agreed to pay for
t he equi pnent at a schedule set forth in the agreenent, if so demanded by the
Petitioner. The anount due under that contingency for the first year would be
$47, 000. 00 and declined every year thereafter to a valuation of $27,000.00 in
the fifth year of the agreenent's operation. At the end of the agreenent's
term the equi pmrent woul d becone the property of Destin Marina, the Petitioner
taking the position that due to exposure to the elements and salt water, at the
end of five years, the equi pmrent would be worth little to it.

The Panhandl e Punp Transaction

6. In order to fulfill its responsibilities under the above-di scussed
agreenment, the Petitioner purchased the punps, tanks, piping, and other rel ated
equi prent necessary to install the fueling station at the marina fromthe
Panhandl e Punp Conmpany (Panhandle). The Petitioner produced at hearing various
i nvoi ces showi ng gross dollar anobunts paid to Panhandl e for the equi prent
involved in this proceeding. Those invoices do not indicate whether any sal es
tax was paid to Panhandl e on the purchase of the equipnment. Prior to this
heari ng, the Respondent attenpted to ascertain whether sales tax had been paid,
and in what amounts, fromthe Petitioner and apparently nade at | east one
i nquiry of Panhandle in an effort to find out if sales tax had been paid to
Panhandl e, as well as the total anount paid for the equipnent by the Petitioner

7. Wtness Henderson, the auditor for the Respondent in this matter
established that he was unable to determ ne the original cost of the equipnent
paid to Panhandl e by the Petitioner. |In that event, the Respondent used the
provi sion of Section 212.12(6)(d), Florida Statutes, as the basis for its audit,
whi ch provides that if the taxpayer cannot or does not supply original cost and
tax information concerning a transaction, then the "best information avail abl e"
may be used.

8. During an audit, the Respondent is not required to inquire of third
parties with respect to the tax liability of an audited taxpayer. This is
because the auditor for the Respondent is not free to initiate an audit of a
third party in order to confirmor deny information provided by the taxpayer.
Any inquiry into another taxpayer's tax records can only be done under strict
conpliance with the confidentiality requirenents in Section 213.053, Florida
St at ut es.

9. The Respondent was unable to determ ne the price which the Petitioner
paid for the equi pnent. The Respondent requested the information pertaining to



t he equi pnent price of the Petitioner and even requested a copy of the sales

i nvoi ce for the punps from Panhandle itself, but neither the Petitioner nor
Panhandl e ever supplied that information prior to hearing. During the hearing,
the Petitioner's evidence in the formof the invoices only shows the gross
anmount paid for the equi pnent and does not depict what, if any portion of that,
m ght have been sales tax. It does not show that sales tax was paid on the

equi prent. Only the Petitioner's testinony, through M. Val mus, asserts that
the sales tax on the equi pment was paid to Panhandle. M. Valnus states that he
is certain that the prices shown on the invoice included sales tax, but he
presented no substantiating evidence for that statenent.

10. Because the sales tax has not been shown to have been paid on the
purchase of the tanks, punps and ot her equi pnent from Panhandl e, the Petitioner
t he purchaser of the equi pment, was assessed use tax. The Respondent, however,
because the exact price could not be determ ned, used the valuation placed on
the equi pnent in the first year "buy out" figure depicted in the agreenent
bet ween the Petitioner and Destin Marina (M. Mng). That value of $47,000.00
is thus based upon the valuation of the equi pment set by the parties to that
agreement thenselves. This valuation was the only readily identifiable figure
by which to value the transaction between Panhandl e and the Petitioner

11. It would be unreasonable to require the Respondent to supply the
m ssing parts of the taxpayer's records, in order to arrive at a valuation
figure for purposes of calculating tax due. This would encourage fraud and tax
evasion if taxpayers were allowed to benefit frominadequate records. |If in
doubt, a taxpayer could sinply | ose or msplace records and propose a nore
advant ageous nunber to the Respondent, and the Respondent would be forced to
attenpt to disprove that contention

12. The only records of this transaction, the receipts for the parti al
paynments to Panhandl e, support the conclusion that the tax was not paid.
Section 212.01(2), Florida Statutes, requires that receipts for purchased itens
separately state the sales tax paid. Since this was not done, the Respondent
concluded justifiably, in the absence of other records, that no sales tax was
paid on the transaction. Consequently, it has assessed use tax on the
Petitioner, the purchaser of the equiprment from Panhandl e.

The Destin Marina Transaction

13. Pursuant to the ternms of the exclusive supply and purchase contract,
referenced in the above findings of fact, the Petitioner agreed to furnish,
install and maintain the fuel - punpi ng equi pent to be |located at the Destin
Mari na on property owned by the Destin Marina or M. Mng. The Petitioner also
agreed to insure an adequate supply of fuel inventory at the marina for sale to
boati ng custoners. The Petitioner agreed to gauge the tanks every two weeks,
determ ne the amount of gallons sold, and collect all nonies and credit card
vouchers, less the $.15 conmi ssion to be paid to the Destin Marina operator, M.
M ng. The Destin Marina, M. Mng or his agents, were responsible for actually
di spensing the fuel from custoners and collecting nonies or credit card vouchers
fromcustonmers in paynment for the fuel. The agreenent further provided that at
the end of the five-year period, the depreciated equi prent woul d becone the
property of M. Mng and/or the Destin Marina. The Petitioner owed and
depreci ated the equi pment on its books and records during the term of the
agreement. Due to salt water corrosion, the equipnment would be of little val ue
after the five-year period.



14. The Petitioner serviced and maintained the equi pment subject to the
agreement between it and Destin Marina. It never relinqui shed excl usive control
of the equipnent to the Destin Marina. The agreenent between Destin Mrina and
the Petitioner specifically states that the "supplier"” (the Petitioner) should
at all tines have the right of ingress and egress to the marina property to
deliver fuel, collect for the fuel, or to renove any equi pnent not paid for
under the conditions of the contract. The overall terns of the agreenment show
that the right of access, or "ingress and egress", for those purposes, also
included the right for the Petitioner to come on the prem ses to service the
equi prent. The marina, however, operated the equi pnent during dispensing of
fuel, on a day-to-day basis. Thus, the evidence shows that the two parties to
t he agreenent had joint control over the equipnent.

15. The Respondent showed, through the testinony of its auditor, M.
Hender son, that the ampbunts assessed against the Petitioner, at the tine of
hearing, were for use tax on the equi prent of $2,820.00, and tax on the fue
conm ssions of $2,638.07, for a total of $5,458.07. A penalty was assessed in
the anmobunt of $1, 364.52, and interest accrued through April 15, 1994 anounted to
$3,174.48, for a grand total of $9,997.07, with interest accruing fromApril 15,
1994 at $1.79 per day. The use tax on the equi pnent referenced herein concerned
the transaction involving the equi pnent purchase from Panhandl e.

16. The Respondent determ ned that the agreement between the Petitioner
and Destin Marina, whereby the Petitioner would pay a $.15 comm ssion per gallon
to the marina, constituted a "license to use real property"”, pursuant to Section
212.031, Florida Statutes, and Rule 12A-1.007, Florida Adm nistrative Code.

Al t hough the parties were not shown to have intended that this arrangenent
anount to a | ease agreenent, the Respondent interpreted the agreenment in that
fashi on and assessed sales tax due on the $.15 per gallon conm ssion anounts
paid to Destin Marina, as if they were lease rental. This is related to the
Respondent's position that the arrangenment could not constitute a bail nent
because the Petitioner nmaintained control over the property for the life of the
agreement, never gave up title to it, performed all maintenance and depreci ated
t he equi pnent on its books and records during the five-year period of the
agreement. Mreover, at the end of the agreenent, the property would not revert
back to the possession of the Petitioner but, rather, to the ownership and
possession of the Destin Marina. Although it is not found that exclusive
control of the equipnent remained in the Petitioner, the parties did at |east
have joint control over the equipnent, rather than exclusive control being
delivered to the Destin Marina, the putative bailee.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Section 120.57(1),
Fl orida Statutes.

18. Section 120.575(2), Florida Statutes, provides that the Respondent's
burden of proof is limted to a showi ng that an assessnent has been nmade agai nst
the taxpayer and its factual and | egal basis. Once that denonstrati on has been
made, the burden shifts to the taxpayer, the Petitioner, to denonstrate by a
preponderance of the evidence that the assessnment is incorrect. See, Departnent
of Revenue v. Nu-Life Health and Fitness Center, 623 So.2d 747, 751-752 (Fl a.
1st DCA 1992).

19. The Petitioner, with regard to the transaction with Panhandl e, failed
to maintain or to supply adequate records, as required by Section 213. 35,



Florida Statutes (1991). See, also, Rule 12A-1.093, Florida Adm nistrative
Code. Wen a person or dealer, in the status of the Petitioner, fails to nmake
avai |l abl e records for purposes of audit by the Respondent, it is the duty of the
Respondent to "nake an assessnment from an estinmate based upon the best

i nformation then available to it for the taxable period.” Section 212.12(5)(b),
Florida Statutes (1991).

20. The record evidence reflects that the only identifiable figure by
which to value the transaction with Panhandle is that figure which Destin Mrina
agreed to pay the Petitioner, if the buy-out provision of the Destin Marina/V.T.
Leasi ng contract came into play in its first year. It would be an unreasonable
requi renent to place the burden upon the Respondent to supply m ssing parts of
the taxpayer's records. This would encourage fraud and tax evasion if taxpayers
were allowed to benefit frominadequate records. |If in doubt, a taxpayer could
sinmply "l ose" records and propose a nore advantageous nunber to the Respondent,
and it would be up to the Respondent to disprove that contention. This
requi renent runs contrary to the present statutory scheme, which places the
burden of keeping adequate records on the party best equipped to do so, the
t axpayer. See Sections 212.13, 212.15(1), and 213.35, Florida Statutes.

21. The evidence shows that the Respondent made an effort to ascertain the
price of the equi pnent purchased from Panhandl e by requesting a copy of the
sales contract fromboth parties to that transaction, w thout success. The only
records of the transaction, the receipts or invoices for the partial paynents
made, support the conclusion that the tax was not paid. Section 212.01(2),
Florida Statutes, requires receipts to separately state the sales tax paid.
These receipts in evidence contain no entry for sales taxes. Therefore, the
Respondent was justified in concluding that no sales tax was paid on this
transacti on and assessing the use tax. The Petitioner did not neet its burden
of proof to overcome the prima facie correctness of that assessnment under the
above statutory authority.

22. The Petitioner, as a partnership doing business in Florida, was
required to mai ntain adequate books and records, according to Section 212.13(1),
Florida Statutes. This the Petitioner failed to do. |In particular, the
Petitioner was obligated to keep the conplete records concerning tangible
personal property received for the potential audit period, which it failed to
do, or at least failed to produce. See Sections 212.13(2) and 215.35, Florida
Statutes. Thus, the Respondent had no choi ce under these circunstances but to
apply tax based upon the only valuation figure it had, the first year buy-out
figure of $47,000.00, agreed to in the contract between the Petitioner and
Destin Marina. Under the circunstances, this decision was reasonabl e, supported
by statute, and is a reasonable figure upon which to base the use tax assessed
by the Respondent.

The Marina Transaction

23. The Respondent maintains that the arrangenent with Destin Mrina
anmounted to a | ease of the real property on which the Petitioner's punps and
equi prent were placed for purposes of dispensing and sale of the Petitioner's
fuel, although that was not actually the intent of the parties. The |ease
paynents were inputed by the Respondent to constitute the $.15 per gallon
conmi ssion paid to the Destin Marina for the service of dispensing the
Petitioner's fuel to marina boating custoners.

24. The Petitioner naintains that the contractual relation between those
parties was a bail nent.



25. Volune 5, Fla. Jur. 2d, Section 1, "bailnments" provides:

A bailment is a contractual relation governed
by the same rules as are other contracts.

It is a consensual transaction and requires
conpl ete delivery of the subject matter of
the bailment by the bailor to the bail ee, and
accept ance thereof by the bail ee.

The "bailee' is the person who receives the
possessi on or custody of property under

ci rcunst ances constituting a bail nent, and

the "bailor' is the person fromwhomthe
property is received. . . . In a bailnent,
possession of the property bailed is severed
fromthe ownership, the bailor retaining
general ownership and the bail ee receiving

| awf ul possession or custody for the specific
purpose of the bailnment. Furthernore, a
bai | ment contenpl ates return of the property,
al t hough, under some circunstances, the return
of a substitute for the article may be sufficient.

See, al so, cases cited therein.

26. Here, the supposed bailnment did not involve transfer of exclusive
possession of the property bailed to the bailee, Destin Marina. Thus,
possessi on of the property bailed was not conpletely severed from ownershi p.
The bailor not only retained general ownership but also had nost of the indicia
of control and possession of the property, while it sat on Destin Mrina's docks
for purposes of dispensing fuel. Destin Marina had custody and control to the
extent that, on a daily basis, its personnel operated the punps and di spensed
and sold the fuel on behalf of the Petitioner. Mreover, the agreenent between
those two parties did not contenplate return of the property to the title owner
the Petitioner, as would be the case in a true bailnment. Rather, the property
was to becone the titled property of Destin Marina at the end of the five-year
peri od of the agreement.

27. To some extent, the arrangenment between these parties appears |ike
that of a "bailnment for nutual benefit". A typical bailnent for nmutual benefit
occurs where one person, for conpensation, takes another's property into his
care and custody. The elenment of conpensation is an essential requirenment in
every bailment for nutual benefit, although there need not be an expressed
stipulation if the transaction itself shows that a reconpense for the transfer
of custody, care and possession is contenplated by the parties. A typica
exanpl e of a bailnent for mutual benefit which is somewhat anal ogous to the
circunstances prevailing in the instant case, is that occurring in Fort Pierce
Gas Conpany v. Toonbs, 193 So.2d 669 (Fla. 4th DCA 1966), quashed on ot her
grounds (Fla.) 208 So.2d 615. 1In that case, when a propane gas storage tank was
delivered and | ocated at the residence of a honeowner, in order to facilitate
t he gas conpany being able to sell and distribute a supply of gas to the
honeowner for use in his honme gas appliances, the relationship between the gas
conpany and the homeowner, with reference to the possession and use of the tank
was held to be that of bailor and bailee, the bail ment being for the nutua
benefit of the parties. The honeowner received the benefit of having a supply
of gas to operate his honme appliances, for which he paid the gas conpany, and



t he gas conpany received the benefit of having the facility available to the
honeowner so that the gas conpany could sell its gas for profit.

28. Thus, under the above Findings of Fact, it can be seen that sone of
the mutual benefit el enments of such a bailnment are present in this case.
However, the transaction between these parties does not conmport with the
requi renents of the Respondent's "bailnent rule”. That rule, 12A-1.070(22)(a)-
(e), Florida Adm nistrative Code, contains the definitional standards by which a
transaction is determned to be either a bailnent or some other contractua
agreenment, such as a lease or license. |If the transaction is not deened a
bailment, it is not exenpt fromtaxation, and the paynents rendered to the
party, situated as is the Destin Marina, are determ ned to be | ease paynents and
thus subject to sales tax. The rule provides as follows:

(22)(a) \When tangi bl e personal property is

| eft upon another's prem ses under a contract
of bailnent, the bailee is not exercising a
privilege taxabl e under the provisions of s.
212.031, F.S., relating to | eases, licenses,
or rentals of real property.

(b) A bailment is a contractual agreenent,
oral or witten, whereby a person (the bail or)
delivers tangi bl e personal property to another
(the bailee) and the bailor for the duration
of the relationship relinquishes his exclusive
possessi on, control, and dom nion over the
property, so that the bailee can excl ude,
within the imts of the agreenent, the
possessi on of the property to all others.

If there is no such delivery and relinquish-
ment of exclusive possession, and the owner's
control and dom nion over the property is not
dependent upon the cooperation of the person
on whose prenises the property is left, and
his access thereto is in no wi se subject to
the latter's control, it will generally be
hel d that such person is a tenant, |essee,

or licensee of the space upon the prem ses
where the property is left.

1. Exanple: A safety-deposit box in a bank
or vault is a bailnent, not a | ease or |icense,
because the bank has one key and the custoner
anot her and both are necessary to gain access
to the box.

2. Exanple: An airport locker is not a
bai |l mrent, but a | ease or |icense, because
the renter has the key and sol e access to
the stored property.

3. Exanple: The charge nade for the use
of a frozen food | ocker in cold storage or
| ocker plants is exenpt under conditions which
require the facility owner's presence and assent
for the food owner to access his property.

(c) A person who nerely grants storage space
wi t hout assuming, expressly or inplied, any duty
or responsibility with respect to the care and
control of the property stored is a |landlord of



a person granted a right to occupy or use such
real property and is not a bailee. Thus, the
person granting the right to use such store
space is exercising a privilege taxabl e under
the provisions of s. 212.021, F. S., as a |lease
or |icense.
(d) A lease, license, or bailment is indicative
of a contractual relationship, and the terns are
not mutual ly exclusive. \Whatever |abel is attached
to a contract, in determ ning whether a transaction
is a bailnment or a |ease or a license, consideration
will be given to the nmanifested intention of the
parties as to which relationship has been created.
(e) In the absence of an express contract, the
creation of a bailnment requires that possession
and control pass fromthe bailor to the bail ee;
there nust be full transfer, actual or constructive,
so as to exclude the property fromthe possession
of the owner and all other persons and give the
bail ee sole custody and control for the tinme being.

29. The transaction between the Petitioner and Destin Marina did not
i nvol ve delivery and relinqui shnent of exclusive possession and control by the
owner, the Petitioner, to Destin Marina, the putative bailee. The owner's
control and dom nion over the property was not shown to be "dependent upon the
cooperation of the person” on whose prem ses the property was left. Access to
the property, the punps, etc., was in no wi se subject to Destin Marina's
control. Destin Marina contracted away the right to control access to the
prem ses, for purposes of gaining access to the punping equi pnment and the fue
left on the prem ses by the Petitioner, by contracting that the Petitioner had
the right to such access and control over the equipnment in their witten
agreenment. Under that circunstance, where the person situated as Destin Marina
does not control access, possession and dom nion over the property exclusively,
then such agreenments are generally held to be | eases or |icenses and the person
situated as the Petitioner becomes an effective tenant, |essee or |icensee of
the space on the prem ses where the property is left; in other words, the space
where the punps are situated at the Destin Marina.

30. The above Findings of Fact show that the parties possessed and
control l ed the equi pnrent, the fuel and the dispensing of it, jointly. Thus,
al t hough sonme court decisions mght well hold this to be a bail ment for nutua
benefit (in which case, the $.15 per gallon comm ssion would not be subject to
taxation), the stricter standard in the above-quoted rul e shows that, because
excl usi ve possession and control over the bailed property was not delivered to
Destin Marina and because the agreenent renpved access to the property from
Destin Marina's control, the arrangenent cannot be held to be a bail nment.
Rather, it anmobunted effectively to a | ease arrangenent for the property upon
whi ch the punping facility was installed and pl aced.

31. In summary, the Respondent's position regarding the sales conm ssion
agreement with Destin Marina is a reasonable one in treating it as a | ease.
VWhile the parties clearly did not actually intend that the arrangenment shoul d
constitute a | ease of the space on which the fueling facility was installed, one
must | ook to the nature of the transaction and not to the |abel placed upon it
by the parties in making such a determ nation. See, Regal Kitchens, Inc. v.
Department of Revenue, 641 So.2d 158 (Fla. 1st DCA 1994).



32. The transaction cannot be deenmed to be a bailnment. The equi prent was
never exclusively possessed and controlled by Destin Marina. Primary control
was mai ntained by the Petitioner until the agreement ended and title to the
equi prent passed to Destin Marina. The property was not contenplated by the
parties to be returned to the Petitioner, at the end of the agreenent, as would
be the case in a true bailnment. Once the witten agreenent was entered into,
and thereafter, the Petitioner did not need the cooperation of Destin Marina in
order to maintain its control over the equi pnent and fuel

33. Accordingly, the Respondent's prinma facie case in favor of the
assessnment of taxes, interest and penalties referenced in the above Findings of
Fact, has not been rebutted by preponderant evidence adduced by the Petitioner
Therefore, the assessnent has been established to be correct.

RECOMVENDAT! ON

Havi ng consi dered the foregoi ng Findings of Fact, Conclusions of Law, the
evi dence of record, the candor and deneanor of the w tnesses, and the pleadings
and argunents of the parties, it is

RECOMMENDED that a Final Order be entered by the Departnment of Revenue
uphol di ng the assessnent of V.T. Leasing for sales and use tax, as well as
applicable interest and penalties, as set forth in the above Findings of Fact
and Concl usions of Law.

DONE AND ENTERED this 1st day of August, 1996, in Tall ahassee, Florida.

P. M CHAEL RUFF, Hearing O ficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 2nd day of August, 1996.
APPENDI X TO RECOMVENDED ORDER
The Petitioner submtted no Proposed Recommended O der

Respondent' s Proposed Fi ndi ngs of Fact

1-27. Accepted.



COPI ES FURNI SHED:

M. Constantine S. Val nmus
12346 Ail anthus Drive
Pensacol a, FL 32506

Mark T. Aliff, Esquire

Ofice of the Attorney Genera
The Capitol - Tax Section

Tal | ahassee, FL 32399-1050

Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Buil ding

Tal | ahassee, FL 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Buil ding

Tal | ahassee, FL 32399-0100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the agency witten exceptions to this
Recomended Order. Al agencies allow each party at |east ten days in which to
submt witten exceptions. Sone agencies allow a larger period within which to
submt witten exceptions. You should contact the agency that will issue the
Final Order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.



